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Foreword

While global attention is focused on fighting the COVID-19 pandemic,
climate change remains a defining, long-term challenge that requires

policies to create sustainable economies. This challenging task is increas-
ingly gaining attention among policymakers worldwide, since climate

change is rapidly becoming a top priority in national politics and

international trade remains an essential part of the global economy. To

address climate change, the international community created the United

Nations Framework Convention on Climate Change (UNFCCC) in 1992.
It became the main forum of climate change negotiations and in 1997 the

Kyoto Protocol was adopted and set legally binding greenhouse gas

emissions (GHG) reduction targets for industrialized countries. In 2019,
many governments began the push for net-zero emissions with national

targets and new policy strategies.

In this context, Natascha Trennepohl provides a new study on what
lessons can be learned from the European Union’s Emissions Trading
System (ETS) and its implementation in Germany for the development of
a carbon market in Brazil. If we look back at the development of
emissions trading, in 2005, parties with commitments under the Kyoto
Protocol accepted targets for limiting or reducing emissions. To meet
their emission-reduction targets with minimum adverse effects on their
economies, the parties to the UNFCCC adopted the Paris Agreement on
Climate Change. This international agreement establishes the parame-
ters of a new climate regime applicable to all states based on a system of
nationally determined contributions (NDCs). Similarly, the UNFCCC
introduced emission-reduction policies that require foreign products to
mirror the climate costs of their production processes or to favor
domestic climate-friendly producers over foreign ones. Accordingly,
ETSs have set a limit on the amount of emissions permissible for a
company, thereby putting a price on emissions and stimulating emissions
reductions.
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As the cornerstone of the European Union’s (EU) climate change policies,
the ETS was designed to ensure that states fulfil their commitment to
reducing GHGs cost-effectively. Through creating transferable units, the
ETS established a system where parties had an economic incentive to buy
and sell emissions allowances and creating the first international trading
system for GHGs. However, these targets have created questions on how
international trade rules may apply to the emissions trading markets.
This is because emissions trading varies from country to country and has
arange of different design elements.

With a view to bring least contributing states to climate change into the

global climate effort and catalyze national pledges, the Paris Agreement

on Climate Change has been built and elaborated around a bottom-up

structure, relying upon NDCs set up according to particular national

circumstances and priorities. On this premise, state parties ought to be

held liable for their pledged contributions only, despite potentially

damaging climate change impacts on global environment, and exten-
sively vulnerable state parties. Accordingly, although the Paris Agree-
ment has gained in popularity compared to previous initiatives, its

flexibility and lack of enforcement measures have failed to target GHG

emissions effectively. It appears that current NDCs are covering approx-
imately one-third of the deep cuts required to meet the 2°C goal.*

Going further, however, consideration should be given to how additional
ambition could be achieved by any other means than strictly relying upon
fallible UNFCCC agreements. The key challenge lying ahead would
entail determining a balanced and suitable combination between exist-
ing climate agreements and complementary institutional modalities
such as club-like arrangements. A case in point is the EU ETS that
Natascha Trennepohl has analyzed in her work.

Despite its voluntary nature, according to William Nordhaus, the climate-
club approach relies on a top-down structure setting from the beginning
ambitious standards to reach important levels of abatement.? Following
this approach, only states that have strong climate commitments could

1 UNEP (2017), The Emissions Gap Report 2017.
2 William Nordhaus, ‘Climate Clubs: Overcoming Free-riding in International Climate
Policy’ 105(4) American Economic Review 1344.
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embark on a climate club and benefit from its exclusive goods such as
preferential terms of trade or investment.

The practical sticking point between the general bottom-up approach to

climate commitments and the voluntary club approach lies within the

induced penalties that are being imposed to non-members.3 There is no

denying that climate clubs would embody a larger dimension, either in

terms of participation or emissions reductions, when small trade penal-
ties exist, intended as an economic impetus for joining a club structure.
Doubts may arise as to whether the current climate regime would allow

to proceed with such incentive. Indeed, the framework for climate-
change mitigation is already strictly regulated under the Paris Agreement,
standing firmly for a facilitative and non-punitive process for imple-
mentation and compliance.4 Therefore, NDCs are not subjected to any

material sanctions for non-compliance, except for a peer-review mecha-
nism.

Hence, now is the time to determine whether the carbon-market ap-
proach, as the one analyzed by Natascha Trennepohl, could be conciliat-
ed with the bottom-up international climate regime. Trade law could be
touted as the solution to legitimize the existence of climate clubs and their
direct implications on trade rules. In this sense, climate change law and
tradelaw can be mutually supportive. Indeed, Article 3.5 of the UNFCCC
is not only providing for state cooperation in fighting climate change, but
also averts from potential restrictions on international trade, leaving a
window open for unilateral measures.> With international cooperation
falling short on providing satisfying results, states tend to resort to
unilateral action, frequently in the form of trade measures.

Professor Dr Rafael Leal-Arcas

Queen Mary University of London

Jean Monnet Chaired Professor of EU International Economic Law
Professor of European and International Economic Law

3 See generally Rafael Leal-Arcas, Climate Clubs for a Sustainable Future: The Role of
International Trade and Investment Law, Kluwer Law International, 2021.

4 UNFCCC, Decision 1/CP.21, UN. Doc. FCCC/CP/2015/L.9/Rev/1, art 15.

5 UN Framework Convention on Climate Change (adopted 9 May 1992), 1771
UN.TS. 107 (UNFCCCQC), art 3.5.
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Preface

The present work was carried out as my doctoral study at the Law
Faculty of the Humboldt-Universitat in Berlin. It was accepted as a
Dissertation in the summer semester of 2021 with cum laude.

There is a growing interest in Latin America countries, including Brazil,
on the structuring and functioning of an emissions trading as a carbon
pricing initiative, especially in times of a fragmented climate regime
and carbon border adjustment mechanisms. The complexities of the
design elements and the details on how to implement a regulatory
framework to structure an emissions trading, considering the lessons
learned from previous experiences and the existing framework of cli-
mate policies in the countries intending to explore such mechanism,
always triggered my interest.

Therefore, this work explores the legal framework and main challenges

of implementing the emissions trading in Europe, particularly in Ger-
many, as well as the positive elements that could be transferred for the

development of this carbon pricing initiative in Brazil.

In the early days of the EU ETS, I worked in Berlin and had the chance
to interact with many stakeholders across Europe, who were great
experts in the subject, including members of the German government,
businessmen, policymakers, scholars, and researchers from several uni-
versities.

I am, therefore, very grateful to many colleagues, specially Ilka Wagner
for the opportunities I had at the German Federal Ministry of the En-
vironment (BMU), supporting the work of the International Climate
Protection Division and being part of the German delegation at the
Climate Talks in Bonn; Prof. Dr. Michael Mehling for the lessons during
the first ICAP Summer School on Emissions Trading organized by
the International Carbon Action Partnership (ICAP) in Germany; Prof.
Dr. Francesco Sindico for the interesting conversations during the LL.M.
in Climate Change Law and Policy at the University of Strathclyde
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in Scotland, Prof. Dr. Tuomas Kuokkanen and Prof. Dr. Kati Kulovesi
from the University of Eastern Finland for the opportunities at the
UEF-UNEP Course on Multilateral Environmental Agreements, and
Prof. Dr. Marjan Peeters for the fruitful insights during my stay as a
guest researcher at METRO, Institute for Transnational Legal Research,
at the Maastricht University in the Netherlands.

My sincere gratitude is to my supervisor and first reviewer, Prof. Dr.
Alexander Blankenagel, for his support and valuable guidance through
my entire dissertation and studies at the Humboldt University in
Berlin. I would also like to thank the Examination Board for their
questions and comments during the defense in German, Prof. Dr.
Philipp Dann, second reviewer, and Prof. Dr. Rosemarie Will, chairman.
My dear friends, Ulrike Vogl and Jurga Tallat-Kelpsaite also have my
gratitude for the helpful support in Berlin during this adventure.

Finally, I would like to specially acknowledge the encouragement and
love of my family — Curt, Doris, Terence, Gunnat, and Gustavo.

Berlin, September 2021.
Natascha Trennepohl
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